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ABSTRACT

International Arbitration and Cross-Border Insolvency represent distinct yet
interconnected areas of law, sharing the common concern of enforceability.
While the UNCITRAL Model Law on the Recognition and Enforcement of
Insolvency-Related Judgments, 2018 (‘MLRE’) addresses this within the
insolvency domain, the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 1958 (‘NYC’) deals with it in the
realm of International Arbitration.

This paper critically examines the MLRE’s effectiveness in enforcement,
revealing its shortcomings. It identifies specific gaps that hinder its practical
application, particularly regarding the harmonisation of recognition and
enforcement standards across jurisdictions. Despite the MLRE, the issue of
enforceability in cross-border insolvency persists. Contrarily, International
Arbitration under the NYC emerges as the most viable alternative to resolving
certain Cross-Border Insolvency disputes, notwithstanding possible challenges
with enforcement and recognition of arbitral awards.

1. INTRODUCTION

“Judgments are worthless without the ability to enforce them.”

With the advent of rapid globalisation and an ever-changing commercial
landscape, the frequency and complexity of Cross-Border Insolvencies
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have been on the rise.? These factors have also played an instrumental role
in International Arbitration becoming the preeminent form of resolving
cross-border commercial disputes.> However, at a fundamental level,
insolvency and arbitration have been regarded as presenting “a conflict of
near polar extremes.™ This characterisation has arisen in the context of
analysing insolvency and arbitration at a policy level. According to this
policy-level analysis, insolvency follows an approach of centralisation
and aims to safeguard stakeholder interests, while arbitration follows a
decentralised approach and is founded on party autonomy.’

Notwithstanding these policy-level distinctions, enforceability stands
out as a unifying concern for both insolvency and arbitration. Indeed,
while enforceability has long been viewed as a significant challenge in
Cross-Border Insolvency,® it is simultaneously lauded as a key advantage
in International Arbitration.” This contrast is particularly relevant in
an era marked by the increasing interconnectedness of economies and
the complexities inherent in multinational business operations, which
create the urgent need for a coherent global regime for Cross-Border
Insolvency.® Although there have been multiple attempts to strengthen the
enforceability of judgments in Cross-Border Insolvency, these efforts have
yet to yield consistent, universal solutions.” Most recently, the MLRE has
aimed to address these issues, yet questions linger regarding its efficacy
and efficiency. On the other hand, the NYC continues to stand as a proven
framework, ensuring that arbitral awards are recognised and enforced
across jurisdictions worldwide.
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This paper seeks to determine whether the enforceability of an award can
be leveraged as a factor in favor of adopting International Arbitration as the
preferred method of resolving Cross-Border Insolvencies. To achieve this,
the paper is structured as follows: Section II delves into the enforcement
complexities inherent in Cross-Border Insolvency, providing a historical
context and evaluating failed attempts at reform through international legal
instruments. Section III examines International Arbitration’s advantage
in the enforceability of awards, offering a background on the NYC and
showcasing its strengths. Section IV explores the practical application of
International Arbitration in effectively enforcing Cross-Border Insolvency
disputes, addressing specific challenges such as capacity, arbitrability, and
public policy concerns. Finally, Section V concludes by synthesising the
findings and advocating for the strategic use of International Arbitration to
enhance enforceability in Cross-Border Insolvency cases.

2. ENFORCEMENT COMPLEXITIES IN
CROSS-BORDER INSOLVENCY

A. Historical Context and Challenges

A historical review of Cross-Border Insolvency reveals that the first
level of resistance emanated from nations’ approach to framing their
national insolvency legislations. Nations would frame such legislations
in accordance with their intrinsic social, political, economic, and policy
considerations."” These considerations not only impeded the development
of a unified and universal framework for Cross-Border Insolvency but also
resulted in nations being unwilling to accept insolvency laws of foreign
nations and confer upon them extra-territorial effects.!" Consequently, any
Cross-Border Insolvency usually witnessed legal proceedings that were
“diverse and uncoordinated.”"*

Here, “resistance” specifically refers to resistance against recognising and
giving effect to foreign insolvency proceedings, including the enforcement
of court orders or judgments in another jurisdiction. In practical terms,
many nations prioritise protecting their “/ocal” creditors and domestic
policy interests; for example, traditional admiralty procedures of arrest and
attachment allow local creditors to satisfy their claims, notwithstanding the
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insolvency of a foreign shipowner,"* which makes them reluctant to extend
comity or automatically honour foreign insolvency laws."*

The second level of resistance faced by Cross-Border Insolvency was a
result of how different nations approached insolvency through the lens of
private international law. In this regard, Professor Fletcher remarks that
insolvency is subjected to the “long-familiar paradox of the subject of
private international law,” i.e., rules that initially sought to accommodate
a divergent set of national laws under a single umbrella have continued
to propagate the very divergence that was supposed to be redressed.”
Due to national systems of private international law seeming inextricable
from national considerations, the portions of different national systems
of private international law dealing with insolvency also seem virtually
irreconcilable.'® In other words, each jurisdiction’s private international
law is heavily shaped by that nation’s own economic, political, and
social values, leading to contradictions in how foreign insolvencies are
treated.” Consequently, the portions of different national systems of
private international law dealing with insolvency tend to be irreconcilable,
particularly when courts enforce local priorities and procedures above any
external framework.

3. FAILED ATTEMPTS AT REFORM THROUGH
INTERNATIONAL LEGAL INSTRUMENTS

Despite the problems posed by national insolvency legislations and national
approaches to private international law dealing with insolvency, in the 20™
Century, there were several attempts to reform the field of Cross-Border
Insolvency through international legal instruments. Examples include
the Montevideo Treaties of 1889 and 1940 (‘Montevideo Treaties’), the
Bustamante Code of the Havana Conference of 1928 (‘Bustamante Code’),
the Nordic Bankruptcy Convention of 1933 (‘Nerdic Convention’),
the European Council’s Project relating to a Bankruptcy Convention
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(‘European Council Project’), the Council of Europe Convention
of Istanbul, 1990 (‘Istanbul Convention’) and the European Union
Convention on Insolvency Proceedings (‘European Union Convention’).'®

Although often termed “international,” many of these instruments were,
in practice, confined to specific regions or blocs of states. Notably, each
instrument contained provisions aimed at standardising or simplifying
the cross-border enforcement of insolvency decisions: for instance, the
Montevideo Treaties provided guidelines on jurisdiction and enforcement
among certain South American nations, while the Nordic Convention
allowed for recognition of foreign bankruptcy decrees among the
Scandinavian countries. Nevertheless, these frameworks focused on
geographical or cultural affinities, rather than truly global cooperation."”

However, the successes of the Montevideo Treaties, the Bustamante Code,
and the Nordic Convention were limited to their respective geographical
regions.?’ This is because the nations involved shared linguistic, cultural,
and political similarities. Consequently, implementing such instruments
would not offer a complete solution to Cross-Border Insolvencies that
occur on a more global scale.?! Further, the European Council Project failed
because it proposed to have one liquidator administer the entire insolvency,
under all possible legal systems, when there was no mechanism to facilitate
the same.*

Following the failure of the European Council Project, the Istanbul
Convention was introduced in 1990. However, the Istanbul Convention
was inherently weak as its ‘opt-out’ provisions allowed nations to disregard
the insolvency proceedings that were underway in the primary forum and
also refuse recognition of the powers of a foreign insolvency professional.*
Lastly, the European Union Convention sought to build upon the framework
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of the Istanbul Convention in another attempt to create an international
legal instrument for Cross-Border Insolvency. In particular, the European
Union Convention was spearheaded to ensure that judgments relating to
Cross-Border Insolvency were recognised and enforced.’* However, the
European Union Convention was rendered futile at the very outset, as it
required the signature of all 15 member nations to take effect,” and only
14 nations fulfilled this requirement because it was blocked by the United
Kingdom at the last minute following a major political incident (Mad Cow
Disease).?

4. CRITICAL EVALUATION OF MODEL LAWS
ON CROSS BORDER INSOLVENCY

Towards the late 1990s, a breakthrough came in the form of the UNCITRAL
Model Law on Cross-Border Insolvency (‘MLCBI’).?” As of February
2024, the MLCBI has become or has influenced the primary law on Cross-
Border Insolvency in 59 nations.?®

However, a significant concern regarding the MLCBI is the lack of any
provisions that address the recognition and enforcement of judgments
dealing with Cross-Border Insolvency, despite it being a specific point of
discussion in the initial stages of the drafting process.”” The UNCITRAL
published the Guide to Enactment and Interpretation which contains
background and explanatory information as a tool for the effective
interpretation and understanding of MLCBIL*® It explicitly notes that
doctrines of comity or on exequatur, by themselves, are not as effective as
legislation in ensuring judicial cooperation for recognition and enforcement
of foreign judgments dealing with Cross-Border Insolvency.*! The MLCBI
Guide also remarks that recognising a foreign insolvency proceeding may
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not have the same legal effects as recognising a judgment passed by a
foreign court in an insolvency proceeding.*

In light of such specific references, the lack of any provisions regarding
enforceability is all the more puzzling. Such an omission has led to
inconsistent judicial pronouncements on enforcing foreign judgments
dealing with Cross-Border Insolvency.** Against this backdrop, UNCITRAL
subsequently introduced the Model Law on Recognition and Enforcement
of Insolvency-Related Judgments (MLRE’) in 2018.** The primary aim of
the MLRE was to address existing issues concerning enforceability and
provide a unified framework for the recognition and enforcement of foreign
judgments dealing with Cross-Border Insolvency.®

While the introduction of the MLRE is undoubtedly welcome, it does
not offer a complete solution to the enforceability issues in Cross-Border
Insolvencies. This is because of the following issues:

Firstly, the MLRE is unclear about the form and manner of its adoption. The
preamble to the MLRE seems to indicate that it serves as complementary
legislation to the MLCBI.3¢ This raises doubts about whether the MLRE
would operate as an independent legislation or become an internal part of
the MLCBI.*’

Secondly, the adoption of the MLRE comes at the cost of legal certainty.
This is because of an optional provision that allows the non-recognition of
a foreign insolvency-related judgment in instances where the judgment was
passed in a country whose insolvency proceedings cannot be recognised
under MLCBI. Consequently, differences in adopting such clauses may
give rise to a situation where the same judgment may be recognised in one
jurisdiction but denied recognition in another.?®
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Thirdly, concerning practical aspects, the MLRE is still a ‘model law.” In
order to provide for a harmonised and unified system for recognising and
enforcing foreign insolvency judgments, the MLRE will have to be adopted
by multiple nations. Such large-scale adoption would have to account for
the inherent problems of the MLRE, along with differences that may arise
when individual nations try to adopt the MLRE.

In conclusion, the efficacy of the MLRE is essentially a question of if and
when; the MLRE can attain the levels of success it seeks to achieve only
if nations across the world adopt it consistently and when such an adoption
takes place.

5. INTERNATIONAL ARBITRATION’S EDGE:
ENFORCEABILITY OF AWARDS

A. Background

Before exploring enforceability as a distinct feature of International
Arbitration, it is crucial to grasp the conceptual distinction between
‘enforceability’ and  ‘recognition’. Recognition is the judicial
acknowledgment or confirmation of an arbitral award’s validity within a
particular jurisdiction.* This recognition establishes the award’s legal
standing and precludes the initiation of new proceedings on the same issues
covered by the award, and it is, in a sense, a precursor to its enforceability.*’
In contrast, enforceability goes beyond mere acknowledgment and
involves implementing coercive state measures to ensure compliance
with the arbitral award.”! It encompasses the execution of sanctions, such
as asset seizure or attachment, to compel adherence to the award’s terms
under local law.* While recognition provides a defensive shield against
further litigation, enforceability is a proactive mechanism for securing

39. Javier Rubinstein and Georgina Fabian, ‘The Territorial Scope of the New York
Convention and Its Implementation in Common and Civil Law Countries’ in
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compliance and obtaining redress.* Enforcement may entail proceedings
in jurisdictions other than the arbitral seat.**

Following World War II, the international community recognised the
value of peaceful commerce to prevent future conflicts.** However, the
post-war world witnessed significant transformations, most notably the
widespread process of decolonisation.*® This global phenomenon altered
the landscape of international relations as formerly colonised nations
gained independence and asserted their sovereignty on the world stage.*’
Consequently, the dynamics among national legal systems became more
diverse and no longer dominated solely by a handful of industrialised
nations.*

In this evolving context, the effectiveness of the arbitral process became
increasingly crucial. To steer through, arbitration needed to adapt and
integrate itself into a broader array of national legal systems.* Unlike
the pre-war era, where arbitration primarily involved disputes between
industrialised nations, the post-war period demanded a more inclusive and
flexible approach to arbitration with a particular focus on enforceability.>

The legal effects of international arbitral awards and the post-award
proceedings available to challenge or enforce such awards are subject
to a well-defined legal framework of international and national law.”!
Enforceability stands as the edifice of International Arbitration.* It is the
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most critical advantage over traditional litigation.® The ability to enforce
arbitral awards ensures that parties involved in cross-border disputes can
obtain meaningful redress and uphold the integrity of their contractual
agreements.>* Without enforceability, even the most meticulously rendered
judgments would lack practical value, rendering the arbitration process
ineffective in timely and effective resolution to disputes.®

B. Introduction to the NYC

In this context, the NYC adopted in New York on 10 June 1958,%¢ is
described as the most successful treaty in private international law and
pivotal in giving International Arbitration its most remarkable feature -
enforceability of awards.”” The NYC seeks to achieve only two things: (1)
to ensure that agreements to arbitrate are respected and (2) that awards are
enforced.”® Under Article 111, courts must recognise and enforce foreign
arbitral awards in accordance with local procedural rules, subject only to
the narrow grounds for refusal under Article V.*° Further, the NYC is also
generally interpreted uniformly by the courts,® which further reinforces
the enforceability of arbitral awards at a global scale.®

In conclusion, International Arbitration has effectively dealt with the issue
of enforceability of awards in cross-border disputes. The NYC provides a
robust framework with adequate safeguards that facilitate the enforcement
of arbitral agreements and awards. Judge Stephen Schwebel, former
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Arbitration and International Council for Commercial Arbitration eds, Kluwer Law
International 2009).
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President of the International Court of Justice, in just two words, captured
the entire enforceability framework in International Arbitration when he
said:

“It works.”®

6. THE USE OF INTERNATIONAL ARBITRATION TOWARDS
EFFECTIVE ENFORCEMENT IN CROSS-BORDER INSOLVENCY

A. Preliminary Findings

From the foregoing sections, it is evident that guarantees of enforceability
continue to evade the field of Cross-Border Insolvency. While the MLRE is
undoubtedly a positive development, it does not fully alleviate enforceability
concerns. Considering these factors, the authors wish to posit the increased
use of International Arbitration to resolve Cross-Border Insolvency
disputes. This is primarily because the enforceability of an arbitral award
is a distinct and unmatched advantage of International Arbitration.**
Additionally, by agreeing to submit their disputes to arbitration, parties
will also benefit from the neutrality, predictability, and reliability offered
by the arbitration process.®

The NYC significantly bolsters the enforceability of arbitral awards.
Lauded as the most successful instrument in international commercial law,
it is currently in force in nearly 170 jurisdictions — an extent of adoption
the MLRE may never attain.®® Built on a pro-enforcement premise,” the
NYC obligates courts to interpret its provisions uniformly,®® allowing
refusal of recognition or enforcement only on the narrow and exhaustive
grounds of Article V.* By contrast, the MLRE’s optional provisions and
uncertain adoption practices risk inconsistent outcomes.”” Consequently,

63. S M Schwebel, ‘A Celebration of the United Nations New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards’ (1996) 12 Arbitration
International 83.
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(2011) 29 Penn State International Law Review 635.
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the NYC consistently emerges as the superior framework for addressing
enforceability challenges in Cross-Border Insolvency. Nevertheless, it is
important to acknowledge potential hurdles in enforcing arbitral awards,
which the following sections will explore in detail.

7. LACK OF CAPACITY: ARTICLE V (1) (A) NYC

The first concern/challenge stems from Article V(1)(@) NYC,”! which
provides that an arbitral award may be denied recognition or enforcement
if “the parties to the agreement referred to in article Il were, under the
law applicable to them, under some incapacity.” From the wording of the
provision, the relevant assessment period should be when the arbitration
agreement was concluded.”” Further, courts worldwide have followed such
an interpretation in most cases.”

However, an alternative interpretation may be taken in light of the
background of Article V(1)(a), wherein concerns regarding the proper
representation of the parties throughout the arbitration proceedings were
expressed.”* In the Elektrim Insolvency Case, the Supreme Court of
Switzerland dealt with concerns about party representation in arbitration.”
Elektrim , a Polish company, faced bankruptcy under Polish law while
involved in an ICC arbitration in Geneva. Due to Polish law, which deemed
arbitration agreements by bankrupt entities void, the ICC tribunal halted
proceedings. The Swiss Supreme Court upheld this decision, highlighting
conflicts between Polish bankruptcy law and arbitration agreements.”

However, on 16 October 2012, the Swiss Supreme Court reconsidered its
position in the Elektrim Case and held that the previous decision could
not serve as a general precedent applicable to other jurisdictions or legal
systems.”” This is because of the specific provisions of the Polish legal

71. United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards art V(1)(a).
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Enforcement of Foreign Arbitral Awards’ (n 44) 140.

73. ibid 141.
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system, which were relevant in the particular context of the Elektrim Case.”®
While the new decision of the Swiss Supreme Court affords greater clarity,
parties choosing to arbitrate disputes relating to Cross-Border Insolvency
must exercise continued caution to understand the possible implications
of legal provisions such as Article 142 of the Polish Bankruptcy and
Reorganization Act.”

8. ARBITRABILITY: ARTICLE V (2)(A) NYC

The second concern/challenge is that of non-arbitrability. Non-arbitrability
refers to the inherent limitation preventing the use of arbitration for specific
issues right from the start.? The NYC allows states to deny recognition
and enforcement of an award if “/t/he subject matter of the difference is not
capable of settlement by arbitration under the law of that country.”™

In Cross-Border Insolvency, the issues are primarily divided into ‘core’
and ‘non-core.’®? Core proceedings involve the administrative aspects of
insolvency proceedings, wherein the courts or insolvency administrators
function akin to enforcement authorities. They entail adjudicating rights
established by national bankruptcy law, which are specific to bankruptcy
proceedings or which could not have arisen outside of such proceedings.®
Further, matters classified as ‘core’ are consistently deemed non-arbitrable.3

Notably, one reason many jurisdictions categorise insolvency matters
as ‘non-arbitrable’ is the distinction between rights in rem and rights in
personam.® Insolvency typically concerns rights in rem, affecting the
entire pool of creditors and stakeholders, whereas arbitration is restricted
to contractual or private (in personam) claims between specific parties.
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Singapore, for example, treats disputes that arise upon the onset of insolvency
as non-arbitrable,*® reflecting a strong policy to protect collective creditor
interests.’” By contrast, English courts have shown more flexibility; in cases
such as Riverrock Securities Ltd v. International Bank of St Petersburg
(JSC), they have permitted the arbitration of certain ‘insolvency’ claims
that do not undermine the collective nature of insolvency or prejudice the
rights of third parties.*

Consequently, parties need to evaluate whether issues are suitable for
arbitration, as it may not be a practical substitute for a// insolvency-related
disputes and cannot entirely assume the responsibilities of national courts
in insolvency proceedings.”® Instead, arbitration could aid in resolving
contentious issues that have proven challenging to settle in cross-border
insolvencies, thereby simplifying the process.”!

The following are three insolvency-related disputes where arbitration and
its mechanisms for enforcing awards could expedite and enhance resolution
efficiency:

9. CLAIMS ALLOWANCE

Typically, the claims allowance process involves establishing a deadline
for creditors to submit claims against the debtor’s estate, followed by the
bankruptcy court’s examination and potential objection to these claims.
This process allows the debtor to counterclaim against filed claims,
potentially seeking recovery for preferential or fraudulent transfers.’?
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Given the diverse geographical locations of creditors in multinational
insolvency cases, arbitration panels closer to their domicile may offer a
more convenient forum for resolving claims allowance disputes.

Similarly, multinational debtors may refer specific claims allowance
issues to arbitration, mainly if there are concerns about foreign creditors’
compliance with decisions rendered by the bankruptcy court. This
consideration becomes more pronounced if the debtor intends to assert
counterclaims and enforce judgments in its favor arising from such
counterclaims.

10. DISPUTES BETWEEN AFFILIATES

According to the MLCBI, the primary case typically resides in the debtor’s
“center of main interest,” while ancillary cases operate in jurisdictions
where the debtor holds assets or conducts business.”® Each case asserts
control over distinct estates of the debtor’s assets, resulting in multiple
“estates” for the multinational debtor. Disputes may arise among these
cases regarding determining the true center of paramount interest and
the designation of the primary case. Additionally, conflicts may emerge
among the estates concerning the allocation and utilisation of the debtor’s
assets across various jurisdictions. Arbitration can be used to resolve a
dispute between two ancillary cases of a multinational debtor regarding the
allocation of assets in different jurisdictions.

For example, the Nortel cases exemplify the challenges of resolving disputes
efficiently across multiple jurisdictions.”® Despite initial agreements
documented in an ‘Interim Funding and Settlement Agreement,” disputes
arose over the allocation of proceeds from asset sales among the estates in
Canada, the United States, and the United Kingdom. Attempts at mediation
failed, leading to motions filed in the U.S. and Canadian courts seeking
an allocation protocol.”® The joint proceedings incurred avoidable costs,
including technology expenses and increased legal fees due to duplication
of representation and prolonged trials. The bankruptcy fees amounted to
around $2 billion and finally took seven years to resolve.”
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Arbitration could have streamlined the process and reduced duplicate
proceedings, legal costs, and technology expenses while also eliminating
the possibility of separate appeals due to its enforceability mechanisms,
ultimately offering a more cost-effective solution.

11. WORKOUT PLANS & DEBT RESTRUCTURING

When an organisation’s assets are spread across various regions,
restructuring efforts may require a workout arrangement as the most
feasible course of action.”” However, these workouts often demand
significant resources and time and, most importantly, are not binding on the
parties.”® Many countries have adopted statutory alternatives reminiscent
of the pre-packaged reorganisation plan utilised in the United States to
address such challenges.”” These alternatives aim to facilitate mutually
agreeable solutions between organisations and their primary creditors,
minimising debt adjustments among critical stakeholders to expedite
necessary resolutions.!”

Adopting arbitration principles provides a promising avenue for establishing
a more streamlined, fair, and cost-effective process compared to traditional
pre-packaged plans for resolving conflicts among primary creditors of
organisations and ensuring enforceability.

For instance, through contractual arrangements, borrowers could choose to
arbitrate specific post-default issues with their primary institutional lenders,
major suppliers, and bondholders. An arbitration expert specialising in
international restructuring could mediate disputes, including the equitable
distribution of enterprise value among stakeholder groups. Consequently,
integrating arbitration into workout plans presents an opportunity to secure
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enforceable outcomes across multiple jurisdictions, thereby enhancing the
efficiency and efficacy of debt restructuring efforts amidst economic crises.

Therefore, while arbitrability concerns hinder the resolution of specific
‘core’ insolvency issues, the parties can nonetheless use arbitration as an
effective dispute resolution mechanism for ‘non-core’ issues, especially the
ones elaborated above.

12. PUBLIC POLICY: ARTICLE V (2) (B) NYC

The third concern/challenge is the public policy restriction, as outlined
in Article V(2)(b) of the NYC.""! It provides a mechanism for a court to
decline recognition and enforcement of an arbitral award if it violates
the public policy of the country in question.'” This provision serves as a
crucial safeguard against undue interference with the legal frameworks of
individual states. However, public policy is interpreted restrictively across
jurisdictions.!%?

When considering insolvency matters, it is essential to understand the role
of public policy within this context. Insolvency laws are deeply ingrained in
domestic legal systems and aim to ensure equitable treatment of creditors,
maximise asset value, and facilitate efficient resolution of insolvency
proceedings.'® These laws often reflect the fundamental economic and
social values of a nation.'®

In practice, the main public policy concern regarding insolvency and
arbitration often revolves around equal treatment of creditors. Courts
in various jurisdictions, such as France and Germany, have consistently
upheld that individual creditors should not pursue their claims outside of
insolvency proceedings to the detriment of other creditors’ interests.!%
Given this backdrop, it is imperative for arbitration panels to exercise
caution when arbitrating cross-border insolvency-related disputes. When
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handling insolvency-related disputes, they must proactively consider the
public policy dimensions of the jurisdiction(s) in which enforcement is
sought.The impact on and balance of creditors’ interests must be carefully
considered to avoid running afoul of public policy restrictions.

In conclusion to this section, while challenges persist in enforcing cross-
border insolvency matters, utilising International Arbitration under
the NYC offers a superior avenue. Its enforceability, neutrality, and
predictability outweigh concerns associated with incapacity, arbitrability,
and public policy, providing a promising framework for resolving disputes
efficiently and effectively in cross-border insolvency.

13. CONCLUSION

The enforceability of awards stands as the cornerstone of International
Arbitration, elevating it above traditional litigation in the realm of cross-
border commercial disputes. This unparalleled advantage is fortified by
the NYC, whose widespread adoption and consistent judicial interpretation
provide a robust and predictable framework across nearly 170 jurisdictions.

In stark contrast, cross-border insolvency grapples with significant
enforcement challenges. Despite the introduction of the MLRE, the field
remains hindered by uncertainties. The MLRE’s optional provisions
and ambiguities regarding its integration with existing laws undermine
its efficacy, rendering it incapable of offering the same guarantees of
enforceability as the NYC.

While potential obstacles such as issues of capacity, arbitrability, and public
policy may arise during the enforcement of insolvency-related arbitral
awards, these challenges are not insurmountable. Through meticulous
drafting of arbitration agreements and strategic navigation of the arbitration
process, parties can effectively mitigate these risks. Arbitration offers a
flexible and efficient mechanism to resolve non-core insolvency disputes
thereby, enhancing the overall efficiency of cross-border insolvency
proceedings.

In conclusion, while the MLRE represents a commendable effort toward
harmonising insolvency laws globally, it currently falls short of delivering
the requisite assurances of enforceability. International Arbitration,
buttressed by the NYC’s proven track record, offers a superior framework for
resolving cross-border insolvency disputes. By leveraging this mechanism,
parties can achieve enforceable and equitable outcomes, thereby advancing
the efficacy and integrity of international commercial law.



