
1

ENSURING FAIRNESS IN APPOINTMENT 
OF ARBITRATORS: JOURNEY SO FAR

—Sameer Jain and Anu Sura

(Mr. Sameer Jain is the founder and managing partner at PSL 
Advocates and Solicitors. Ms. Anu Sura is a counsel at PSL 
Advocates and Solicitors)

ABSTRACT

The Indian arbitration space has shown a great deal of progress in making the 
arbitration procedure fair as well as efficacious through legislative reforms. 
The Arbitration and Conciliation (Amendment) Act, 2015 brought in several 
reforms to the Arbitration and Conciliation Act, 1996 (hereinafter referred 
to as “the Act”), including crucial amendments to Chapter III of Part I of 
the Act, which deals with “appointment of arbitrators”. Fifth and seventh 
schedules have been introduced to objectively assess the independence and 
impartiality of arbitrators. However, a perusal of the judicial decisions post 
the 2015 Amendment, most notably in Perkins Eastman, Central Organization 
Railway Electrification, and most recently in Tantia Construction reveal that 
the there is a fair amount of subjectivity shown by courts in interpreting the 
rigor of section 12(5) of the Act read with the seventh schedule. Through this 
article, we seek to trace the legislative journey and shift in judicial trends vis-
à-vis “appointment of arbitrators”, and ascertain whether the legal position 
as it stands today, is sufficient to ensure fairness in appointment process.

1. INTRODUCTION

Neutrality of arbitrators i.e. their independence and impartiality is sine 
qua non to ensure adherence to principles of natural justice.1 For a dispute 
resolution process to be effective, the parties ought to have confidence 
in the judges or arbitrators adjudicating their disputes. The questions of 
independence and impartiality assume special importance in the context 
of arbitrations, where parties themselves appoint the adjudicators of their 

 1. Law Commission of India, Amendments to the Arbitration & Conciliation Act, 1996 
(Report No. 246, 2014) para 53; Voestalpine Schienen GmbH v. Delhi Metro Rail 
Corpn. Ltd. (2017) 4 SCC 665.
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disputes. The traditional court system ensures neutrality through numerous 
institutional and procedural safeguards. However,the Indian arbitration 
space, in a bid to uphold “binding nature of contracts” and “party 
autonomy”, for the longest time ignored the unfairness in appointment 
procedures, particularly arising out of contracts with State entities providing 
for a unilateral right of appointment in their favour. In the absence of any 
objective criteria to ascertain independence and impartiality, clauses 
naming a particular person/ designation (associated with the State entity) 
as arbitrator(s), clauses naming or appointing a serving employee as an 
arbitrator were considered to be valid and binding under the (now repealed) 
Arbitration and Conciliation Act, 19402 (hereinafter referred to as the 
“1940 Act”), and subsequently under the Arbitration and Conciliation Act, 
1996(hereinafter referred to as “the Act”).3

The 20th Law Commission, in 2014, was entrusted with the task of reviewing 
the provisions of the Act in view of the several inadequacies observed in 
the functioning of the Act. The Law Commission submitted its Report on 
‘Amendment to the Arbitration and Conciliation Act, 1996’ (hereinafter 
referred to as the “246th Report”), on the basis of which the Arbitration 
and Conciliation (Amendment) Act, 2015 (hereinafter referred to the “2015 
Amendment”) was passed. The 2015 Amendment brought in several 
reforms to the Act, including crucial amendments to Chapter III of the Part 
I of the Act, which deals with “appointment of arbitrators”. Through this 
article, we seek to trace the legislative journey and shift in judicial trends 
vis-à-vis the appointment of arbitrators, and ascertain whether the legal 
position as it stands today, is sufficient to ensure fairness in appointment 
process. We begin by reviewing the position pre-2015 Amendments and 
the Law Commission’s recommendations in its 246th Report (Section B). 
The subsequent section will be dedicated to the normative framework as 
it stands today (Section C), followed by an overview of the judicial trends 
post the 2015 Amendment (Sections D and E).

 2. Executive Engineer v. Gangaram Chhapolia (1984) 3 SCC 627; Govt. of T.N. v 
Munusamy Mudaliar 1988 Supp SCC 651; International Airports Authority of India 
v. K.D. Bali (1988) 2 SCC 360; S. Rajan v. State of Kerala (1992) 3 SCC 608; Indian 
Drugs & Pharmaceuticals Ltd. v. Indo-Swiss Synthetics Germ Mfg Co. Ltd. (1996) 1 
SCC 54.

 3. Union of India v. M. P. Gupta (2004) 10 SCC 504; ACE Pipeline Contracts (P) Ltd. v. 
Bharat Petroleum Corpn. Ltd. (2007) 5 SCC 304.
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2. PARTY AUTONOMY V/S PROCEDURAL FAIRNESS: 
POSITION PRE-2015 AMENDMENT

The fact that one of the parties’ own employee could act as an arbitrator 
seems overtly unfair and against the principles of natural justice, specially 
the principle of: Nemo judex in causa sua (“no one should be a judge in 
their own cause”). However the Indian arbitration space is replete with 
cases where such clauses were upheld as valid and enforceable, until the 
2015 Amendment.4 The normative framework, as it stood prior to the 2015 
Amendment, did not provide for any explicit disqualification or criteria 
to judge the independence or impartiality of arbitrators. The lacuna was 
exploited by most parties in better bargaining power to thrust their own 
choice of arbitrator on the other party.

The judiciary consistently upheld the validity of such clauses, on the basis 
of “party autonomy”, without factoring in the unequal bargaining power 
of parties and boilerplate nature of contracts.5 The only exception carved 
out in such cases was that if the arbitrator was the controlling or dealing 
authority in regard to the subject of the contract, or a direct subordinate to 
the officer whose decision was the subject matter of the dispute, such an 
appointment was held as invalid in terms of Section 12 of the Act by virtue 
of the decision of the Hon’ble Supreme Court in Indian Oil Corpn. Ltd. 
v. Raja Transport (P) Ltd.6 However, as rightly observed in the 246th Law 
Commission of India’s Report:7 this exception was simply “not enough”.8 
Given the constraints of judicial activism in a field occupied by legislation, 
the legislative lacuna surrounding the issue had to be addressed.

 4. Ibid.
 5. Executive Engineer v. Gangaram Chhapolia (1984) 3 SCC 627; Govt. of T.N. v. 

Munusamy Mudaliar 1988 Supp SCC 651; International Airports Authority of India 
v. K. D. Bali (1988) 2 SCC 360; S. Rajan v. State of Kerala (1992) 3 SCC 608; Indian 
Drugs & Pharmaceuticals Ltd. v. Indo-Swiss Synthetics Germ Mfg. Co. Ltd. (1996) 1 
SCC 54; Union of India v. M.P. Gupta (2004) 10 SCC 504; ACE Pipeline Contracts (P) 
Ltd. v. Bharat Petroleum Corpn. Ltd. (2007) 5 SCC 304.

 6. (2009) 8 SCC 520; See Denel Pty. Ltd. v. Ministry of Defence (2012) 2 SCC 759 : AIR 
2012 SC 817; and Bipromasz Bipron Trading SA v. Bharat Electronics Ltd. (2012) 6 
SCC 384.

 7. Law Commission of India, Amendments to the Arbitration & Conciliation Act, 1996 
(Report No. 246, 2014).

 8. Id., para 56.
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3. LAW COMMISSION’S 246TH REPORT

The 246th Report of the Law Commission which recommended several 
crucial amendments to the Act, and expressed its dissatisfaction with the 
judicial position vis-à-vis the appointment of arbitrators as it stood then. 
The Commission noted that in a bid to uphold “party autonomy” or binding 
nature of contracts, the aspect of “procedural fairness” was being lost 
sight of. The Commission emphasised on maintaining “minimum levels 
of independence and impartiality” regardless of parties’ prior agreement 
under the arbitration clause. Contrary to the view expressed by the Supreme 
Court while upholding the appointment of arbitrator related to one of the 
parties, The Commission observed that the right to natural justice cannot 
be waived merely based on a prior agreement at the time of formation 
of contract but before the dispute have arisen between the parties. The 
Commission also noted that if the appointing authority is the State itself, 
then the duty to appoint an impartial and independent arbitrator is much 
more onerous.9

The Law Commission then proposed several critical amendments to 
Sections 11, 12, and 14 of the Act. The recommendations paved way for 
introduction of “de jure” ineligibility of arbitrators in case the relationship 
of the arbitrator with any of the parties or counsel or subject matter of the 
dispute fell within the categories specified in the schedule, as opposed 
to a mere “de facto” disqualification as provided under Section 12(3) of 
the unamended act. In other words, the Law Commission recommended 
introduction of certain categories of relationship between the arbitrator and 
the party, counsel or subject matter, which would render such arbitrator 
de jure ineligible by the operation of law. The Commission recommended 
introduction of the Red and Orange lists of the International Bar Association 
(IBA) Guidelines on Conflicts of Interest in International Arbitration 
(“hereinafter referred to as “IBA Guidelines”), to serve as a “guide” to 
determine whether circumstances exist which give rise to such justifiable 
doubts as to the independence and impartiality of the arbitrator.

4. 2015 AMENDMENTS AND THE CURRENT 
NORMATIVE FRAMEWORK

Following the Law Commission’s recommendations, the Act was 
accordingly amended in 2015 through the 2015 Amendment. Sections 
11, 12 and 14 of the act were specifically amended to ensure fairness in 

 9. Id., para 57.



2023 ENSURING FAIRNESS IN APPOINTMENT OF ARBITRATORS 5

appointment procedure. Some salient features of the amendments impacting 
the independence and impartiality of arbitrators are as follows:

 a. Disclosure: The amended Section 12 of the Act now requires an 
arbitrator to give specific disclosures when she/he is approached for 
appointment, regarding existence of any relationship or interest of 
any kind which is likely to give rise to justifiable doubts regarding 
their independence or impartiality. Disclosure is required to be made 
in terms of form provided in the Sixth Schedule.10

 b. Incorporation of Fifth and Seventh schedules: The amendment 
incorporated certain criteria to assess whether justifiable doubts exist 
regarding the independence or impartiality of an arbitrator based on 
the Red and Orange lists of the IBA Guidelines.

 i. Fifth Schedule: The Fifth schedule read with Section 12(1)(b) 
acts as guideline to ascertains whether circumstances giving 
rise to justifiable doubts as to the independence or impartiality 
of arbitrators exist. It is based on the Orange List of the IBA 
Guidelines, and lists down less serious circumstances, which 
constitute “de facto” ineligibility. The situations mentioned 
under the fifth schedule broadly cover the following:

 � Arbitrator’s relationship with the parties or the counsel.

 � Relationship of arbitrator with the dispute.

 � Arbitrator’s direct or indirect interest in the dispute.

 � Previous services for one of the parties or other involvement in the 
case.

 � Relationship between an arbitrator or another arbitrator or counsel.

 � Relationship between arbitrator and party and others involved in the 
arbitration.

 ii. Seventh Schedule: It incorporates disqualification categories 
akin to the Red List of the IBA Guidelines, which lead to de jure 
inability to act as an arbitrator. The disqualification stems out 
of the arbitrator’s relationship with the parties, or the counsels 
or her direct or indirect interest in the dispute. If the case falls 
within any of the categories specified in the Seventh Schedule, 

 10. Arbitration and Conciliation Act 1996, s. 12(1)(b).
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such an appointment is invalid by the operation of law and the 
arbitrator’s mandate stands terminated under Section 14(1)(a) 
of the Act. This disqualification operates notwithstanding any 
prior agreement to the contrary.11

  So, while the disclosure is required with respect to a broader list 
of categories set out in the Fifth Schedule, the ineligibility to be 
appointed as an arbitrator and the consequent de jure inability 
to so act follows from a smaller and more serious sub-set of 
situations as set out in the Seventh Schedule.

 c. Waiver: Section 12 (5) now carries a clause that allows waiver of 
applicability of Section 12 (5). However, such a waiver can only be: 
subsequent to the dispute having arisen; and by an express agreement 
in writing (as opposed to deemed waiver by conduct as stipulated 
under Section 4 of the Act) of the parties. Courts have been strict to 
interpret the condition of ‘agreement in writing’ to ensure fairness in 
appointments and the conduct of arbitration.12

 d. Forum of Challenge: If the appointment clause or appointment 
falls foul of the Fifth Schedule, the challenge lies before the arbitral 
tribunal under Section 13(2) read with Section 12(3) of the Act. If 
such a challenge is unsuccessful, the decision is non-appealable.13 
The only recourse available to the aggrieved party in such a scenario 
is to file an application for setting aside the award under Section 
34 of the Act on this ground.14 On the other hand, if the appointed 
arbitrator is ineligible in terms of Seventh Schedule, s/he would lack 
inherent jurisdiction to proceed any further, and hence an application 
for termination of mandate may be filed under Section 14(2) of the 
Act, directly before the court.15 If the appointment clause itself suffers 
from the ill of de jure ineligibility, the parties may approach the court 
under Section 11 of the Act, and seek an appointment by the court.16

 11. Arbitration and Conciliation Act 1996, s. 12(5).
 12. See Bharat Broadband Network Ltd. v United Telecoms Ltd. (2019) 5 SCC 755.
 13. Arbitration and Conciliation Act 1996, s. 13(3).
 14. Arbitration and Conciliation Act 1996, s. 13(5).
 15. HRD Corpn. v. GAIL (India) Ltd. (2018) 12 SCC 471; Bharat Broadband Network Ltd. 

v. United Telecoms Ltd. (2019) 5 SCC 755; Government of Haryana PWD Haryana (B 
and R) Branch v. G.F. Toll Road (P) Ltd. (2019) 3 SCC 505.

 16. TRF Ltd. v. Energo Engg. Projects Ltd. (2017) 8 SCC 377.
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 e. Applicability: In terms of Section 26 of the 2015 Amendment,17 
the amended provisions are only applicable to arbitrations which 
commenced post the 2015 Amendment coming into effect, i.e. on or 
after 23 October, 2015, unless the parties agree otherwise.18 The date 
of the arbitration agreement is immaterial.

5. SHIFT IN JUDICIAL TREND: THE CURIOUS 
CASE OF UNILATERAL APPOINTMENTS

The 2015 Amendment paved the way for a shift in judicial trend (in contrast 
to what has been discussed in Section B above), and equipped the parties 
with effective recourse to challenge the unfair appointment procedures in 
their arbitration agreements. Further, the specific disclosure requirements 
and the categories of grounds and disqualifications given under the Fifth 
and Seventh schedules enabled an objective test for independence and 
impartiality of potential arbitrators. As a result of the 2015 Amendment, 
the parties can now no longer appoint their existing employees, consultants 
or advisors as arbitrators. However, the de jure disqualification does not 
cover former or retired employees who have retired beyond three years of 
their nomination, and who may still be appointed as arbitrators.19

What is interesting to note is that post-2015 Amendment, the inquiry in 
judicial decisions has not merely been limited to “who may be appointed” 
but also been extended to“who may appoint”. Unilateral appointment 
clauses, which give the power of nomination or appointment of an arbitrator 
to only one of the parties, have since been constantly under judicial scanner. 
Though the Seventh Schedule provides the criteria for ineligibility of the 
“appointed arbitrator”, the listed grounds do not apply to the “appointing 
authority”. So, there is no direct bar on unilateral appointments under the 
Act. In other words, if the appointed arbitrator does not otherwise fall 
under any of the disqualifications specified under the Seventh Schedule, 
a strict and narrow interpretation of the provisions of the Act would lead 
to the conclusion that such an appointment is valid even if the arbitrator 

 17. 26. Act not to apply to pending arbitral proceedings - Nothing contained in this Act 
shall apply to the arbitral proceedings commenced, in accordance with the provisions 
of Section 21 of the principal Act, before the commencement of this Act unless the 
parties otherwise agree but this Act shall apply in relation to arbitral proceedings 
commenced on or after the date of commencement of this Act.

 18. Aravali Power Co. (P) Ltd. v. Era Infrastructure Engg. Ltd. (2017) 15 SCC 32; Union 
of India v. Parmar Construction Co. AIR 2019 SC 5522.

 19. Voestalpine Schienen Gmbh v. Delhi Metro Rail Corpn. Ltd. (2017) 4 SCC 665; State 
of Haryana v. G.F. Toll Road (P) Ltd. (2019) 3 SCC 505.
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is unilaterally appointed by one of the parties. Several High Courts even 
post the 2015 Amendment continued to hold this view,20 until the Supreme 
Court’s ruling in TRF Ltd. v. Energo Engg. Projects Ltd.21 (“TRF Ltd. 
Case”) in 2017, which finally led to the decision in Perkins Eastman 
Architects DPC v. HSCC (India) Ltd.22 (“Perkins Eastman Case”). These 
are discussed next.

In the context of unilateral appointments, the judicial decisions post-2015 
Amendment dealt with three broad categories of appointment clauses:

 i. Appointment of disqualified person or nominee of disqualified person 
as the sole arbitrator (“TRF Category”); and

 ii. Appointment of nominee of one of the parties as the sole arbitrator; 
and

 iii. Appointment of arbitrator(s) only from the panel maintained or 
proposed by one of the parties

The first significant decision that dealt with this issue was the TRF Ltd. 
Case. A three-judge bench of the Supreme Court was seized of a matter 
where the arbitration clause stipulated arbitration before the Managing 
Director (“MD”) or a nominee of the MD of EEPL. The Court relied on 
the principle embedded in the maxim Qui Facit Per Alium Facit Per Se 
(What one does through another is done by oneself)23 to hold that once 
the arbitrator (the MD in this case) becomes ineligible by operation of law 
under Section 12(5) of the Act as amended by the 2015 amendment, his 
power to nominate someone else is also lost.

The ruling in TRF Ltd. Case was followed by the Supreme Court in Bharat 
Broadband Network Ltd. v. United Telecoms Ltd.24 (the “BBNL Case”), 
where the arbitration agreement had a similar appointment clause as in 
the TRF Ltd. Case. Curiously, in the BBNL Case, the appointment was 
challenged by the party who had itself nominated the arbitrator, in light of 
the ruling in TRF Ltd. Case. An argument was raised that the party was 
estopped from challenging the appointment owing to its conduct of going 

 20. Divyendu Bose v South Eastern Rly. 2018 SCC OnLine Cal 13253; C.P. Rama Rao v. 
National Highways Authority of India 2017 SCC OnLine Del 9029.

 21. (2017) 8 SCC 377.
 22. (2020) 20 SCC 760 : 2019 SCC Online SC 1517.
 23. See Firm of Pratapchand Nopaji v. Firm of Kotrike Venkata Setty & Sons (1975) 2 

SCC 208.
 24. (2019) 5 SCC 755.
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ahead with the appointment. The Court held that since the appointment was 
void ab initio owing to the arbitrator’s de jure ineligibility, there was no 
question of estoppel by conduct, and thus, the appointment was set aside. 
The Court also emphasised that a waiver of the applicability of Section 
12(5) can only be done through an express agreement in writing and cannot 
be an implied waiver as envisaged under Section 4 of the Act.

Both, the TRF Case and the BBNL Case, dealt with the category of 
arbitration clauses where the disqualified party had twin capacities: that 
of an “arbitrator” and the “appointing authority”. The courts continued to 
draw a distinction between the “TRF category” of clauses from the clauses 
where there was no such “twin capacity”25 and kept upholding unilateral 
right of appointment of a sole arbitrator until the law was settled by a two-
judge bench of the Supreme Court in Perkins Eastman Case.

A. Perkins Eastman: One Step Forward

The appointment clause in the Perkins Eastman Case26  stipulated arbitration 
by a person nominated by the Managing Director of one of the parties (the 
MD here had only one capacity: that of the “appointing authority”). The 
Supreme Court analysed the ratio in the TRF Case and noted that the MD 
therein was found ineligible owing to the interest he would have in the 
outcome of the dispute. The Court further noted that if the interest in the 
outcome of the dispute is taken to be the basis for the possibility of bias, 
then it will always be present if one of the parties is given a unilateral 
right of appointing a sole arbitrator. The Supreme Court thus held that“the 
person who has an interest in the outcome or decision of the dispute 
must not have the power to appoint a sole arbitrator”.27

Hence, the Supreme Court in Perkins Eastman Case conclusively ruled that 
arbitration agreements that grant the right of “unilateral appointment of 
sole arbitrator” to one of the parties, are invalid. However, the judgement 
in Perkins Case was closely followed by a three-judge bench decision of 
the Supreme Court in Central Organisation for Railway Electrification 
v. ECI-SPIC-SMO-MCML (JV)28 (“Central Organisation Case”), which 

 25. Worlds Window Infrastructure and Logistics (P) Ltd. v. Central Warehousing Corpn. 
2018 SCC Online Del 10600; Kadimi International (P) Ltd. v. Emaar MGF Land Ltd. 
2019 SCC OnLine Del 9857 : (2019) 4 ArbLR 233; Sriram Electrical Works v. Power 
Grid Corpn. of India Ltd. 2019 SCC Online Del 9778.

 26. Perkins Eastman Architects Dpc v. HSCC (India) Ltd. 2019 SCC OnLine SC 1517.
 27. Id., para 21.
 28. (2020) 14 SCC 712.
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has effectively given parties a route to indirectly enforce unilateral 
appointments. The Court in Central Organisation Case held valid the 
appointment of arbitrators out of a panel unilaterally suggested by the one 
of the parties.

B. Central Organisation for Railway Electrification: Two Steps 
Back

Before delving into the facts and decision rendered in the Central 
Organization Case, it will be apposite to first refer to the Supreme Court’s 
ruling in Voestalpine Schienen GmbH v. Delhi Metro Rail Corpn. Ltd.29 
(“Voestalpine Case”). The arbitration clause in this case envisaged a three-
member tribunal, who were to be nominated from the panel of 31 arbitrators 
maintained by Delhi Metro Rail Corporation Ltd (“DMRC”) consisting 
of ex-Government and Railway employees. Under the appointment clause, 
DMRC was empowered to shortlist five names from the panel and the 
parties were to nominate one arbitrator each from such list, and such 
nominated arbitrators were to nominate the presiding arbitrator. Pertinently, 
DMRC forwarded the entire list to the petitioner/counter party, excluding 
the serving and retired officers of DMRC for nomination. However, the 
petitioner challenged the clause as being in violation of Section 12(5) of 
the Act. The Court opined that the discretion given to DMRC to shortlist 
five persons from the panel gave very limited choice to the petitioner and 
further left room for the suspicion that DMRC may pick its own favourites, 
and thus suggested deletion of the said clause. The Court, after noting 
that if DMRC had given a wider list to the petitioner, which excluded the 
serving and retired employees of DMRC, upheld the procedure of selection 
from the wider list so provided. The Court in this case also emphasised 
on the need for “broad based panels”, consisting of people from various 
fields, both technical and legal.

We now turn to the Central Organisation Case. Here, the arbitration 
clause contemplated appointment of three arbitrators by Indian Railways 
from a panel comprising of four of its retired employees. The other party 
was given an option to select two out those four names; and the MD of 
Indian Railways was empowered to choose the nominee of the other party 
from the two shortlisted names. The MD also had the power to appoint 
the rest of the two arbitrators from the recommended panel, or outside it. 
The Court, after discussing the law laid down in Voestalpine Case and 

 29. (2017) 4 SCC 665.
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Perkins Eastman upheld the validity of the appointment clause. The court 
expressed the opinion that Indian Railways had given a “wide option” to 
the counter party by proposing four of its retired employees as nominees. 
The court further held that the power of the MD to nominate the arbitrator 
is counter-balanced by the power of the counter party to select any of the 
two nominees from out of the four names suggested from the panel of the 
retired officers.

This observation by the Court appears to be in face of the rationale of 
Voestalpine Case, where the Court invalidated the appointment clause 
(which restricted the choice of arbitrators from merely five names out 
of an entire panel of thirty-one. Further, the Court in Voestalpine Case 
specifically noted that the proposed list did not have retired employees 
from DMRC, which was not the case in Central Organisation Case, where 
all the four names in the proposed list were retired employees of Indian 
Railway.

More importantly, the Court in Central Organisation Case, seems to have 
completely misread the rationale in TRF Ltd. and Perkins Eastman. The 
courts in TRF Ltd and Perkins Eastman had expressed the opinion that 
the situation where both parties nominate their respective arbitrators, 
their authority to nominate cannot be questioned,30 as any advantage that 
a party may derive from nominating an arbitrator of its choice would be 
counterbalanced by equal power by the other party.31

The Court in Central Organization failed to appreciate that, the court in 
Central Organization failed to appreciate that, the court in TRF Ltd. and 
Perkins Eastman was referring to a situation where parties could nominate 
respective arbitrators of their choice and that it would get counter-
balanced by equal power with the other party; and not a situation where 
the panel out which nomination is to be made, is controlled by only one of 
the two parties. In the latter situation, the advantage does not get counter 
balanced. Applying the TRF Ltd. and Perkins Eastman logic, if a party 
having interest in the outcome of the dispute or an ineligible person does 
not have the unilateral right to appoint the sole arbitrator, by the same logic, 
such a party should not have the right to unilaterally decide on the panel out 
of which the arbitrator is finally appointed.

 30. TRF Ltd. v. Energo Engg. Projects Ltd. (2017) 8 SCC 377, para 50.
 31. Supra note 26 para 20.
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The decision in Central Organization Case is not merely contradictory 
to Perkins Eastman with respect to unilateral appointments, but has also 
diluted the principle of neutrality of panels discussed in the Voestalpine 
Case, where the Court had ruled against giving limited options to the 
other party while making appointments from a panel, and had further 
recommended the parties, particularly PSU’s and government authorities, 
to maintain “broad based” panels.

In context of appointments from panel maintained by one of the parties, 
the decision by a single judge of Delhi High Court in Larson & Turbo 
Construction Ltd. v. Public Works Department32 is worth discussing. 
The arbitration clause in this case contemplated the appointment of a sole 
arbitrator from a panel of arbitrators maintained by PWD, and accordingly a 
retired director of PWD was appointed as the sole arbitrator. The judgement 
in this case seems to have been reserved before Perkins Eastman Case, 
and hence no reliance has been placed on it to strike down the unilateral 
appointment. The High Court in this case, noted that the appointed arbitrator 
was otherwise qualified under the Seventh Schedule. However, the Court 
looked into the procedure of empanelment of arbitrators by the PWC to 
ascertain their independence and impartiality. Under the empanelment 
procedure, certain conditions for empanelment were specified by the PWD, 
such as:

‘That the applicant has not appeared for private party and against 
the government interest before any Arbitrator of PWD/CPWD or 
DDA’.

‘The Officer to be empanelled should not have taken any 
commercial employment and have not appeared before any 
Arbitrator for CPWD/PWD Delhi or DDA in favour of any party 
and against the Government’.

The Court after taking note of the conditions observed that the empanelled 
persons were required to display a certain kind of trait or attributes that 
are antithetical to the appointment of an impartial and an independent 
arbitrator, and terminated the mandate under of the arbitrator under Section 
14(1)(a) of the Act. This case is another example of purposive interpretation 
of the Act.

 32. 2020 SCC OnLine Del 33.
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6.  TANTIA CONSTRUCTION: THE REMEDIAL STEP?

The conundrum arising out of the decision in Central Organization Case 
did not escape the Supreme Court’s attention for long. In a similarly placed 
case, a three-judge bench of the Supreme Court in Union of India v. Tantia 
Constructions Ltd. (“Tantia Construction Case”) prima facie disagreed 
with the view taken in Central Organisation Case and sought reference 
of the said decision to a larger bench.33 The position as it stands today 
is that the larger bench is yet to be constituted and thus, the decision in 
Central Organisation Case still holds the field. In view of the divergence 
of opinions, while some courts are still deciding similarly placed matters 
on the basis of decision in Central Organisation,34 others have proceeded 
to appoint independent arbitrators,35 in view of the order passed in Tantia 
Construction Case. The order in Tantia Construction Case has further 
been relied upon by parties to obtain interim stay on arbitral awards where 
the tribunal comprised of arbitrators appointed from a unilaterally decided 
panel.36

7. CONCLUSION

The Indian arbitration space has shown a great deal of progress in making 
the arbitration procedure fair as well as efficacious through legislative 
reforms. The criteria under the Fifth and Seventh Schedules have brought 
in a fair amount of objectivity in judging the independence and impartiality 
of arbitrators. Most of the PSUs and government authorities have amended 
the dispute resolution clauses in their contracts to do away with clauses 
that prescribed appointment of their existing employees, consultants or 
advisors as arbitrators. In a country like India, where ad-hoc arbitrations 
are a norm, these reforms are a welcome step in ensuring confidence of 
parties in the arbitral process. To bring about long term and systematic 
changes, institutionalized arbitration in India needs to be encouraged and 
strengthened. Further, judicial decisions post-2015 Amendment reveal 
that the there is a fair amount of subjectivity shown by Indian courts in 
interpreting Section 12(5) of the Act read with the Seventh Schedule in a 

 33. 2021 SCC OnLine SC 271.
 34. Iworld Business Solutions (P) Ltd. v. Delhi Metro Rail Corpn. Ltd. 2021 SCC Online 

Del 2730.
 35. Singh Associates v. Union of India 2022 SCC OnLine Del 3419; Proddatur Cable TV 

Digi Services v. Siti Cable Network Ltd. 2020 SCC OnLine Del 350 : (2020) 267 DLT 
51.

 36. JSW Steel Ltd. v. South Western Railway Order dated 16.08.2022 passed in SLP (c) 
No. 9462/ 2022.
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purposeful manner. The contradictory position arising out decisions in TRF 
Case and Perkins Eastman Case, on one hand, and Central Organisation 
Case, on the other, has rightly been referred to a larger bench. In the 
meanwhile, parties, especially PSUs and government authorities, should 
voluntarily do away with unilateral arbitrator appointment clauses—or at 
least strive to maintain “broad based” panels, with people from diverse 
backgrounds acting as arbitrators. This would be in line with the spirit of 
Supreme Court’s ruling in Voestapaline Case and maintain overall fairness 
in the process of arbitration.37 In other words, the appointment process 
must be such that: “Justice must not only be done, but must also be seen to 
be done”.38

 37. See L&T Hydrocarbon Engg. Ltd. v. Indian Oil Corpn. Ltd. 2022/DHC/004531.
 38. Lord Hewart CJ, R. v. Sussex Justices [1924] 1 KB 256.


