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Abstract 

The present paper is an endeavour into understanding 

technological disruption in the field of arbitration. In a 
dynamic world where individuals and businesses constantly 

outsource their tasks to external agencies for benefits of 
greater expertise or reduced costs, this paper argues that this 

inclination towards outsourcing is permeating the legal 

services industry as well. The only difference is, here, this 
external agency, Artificial Intelligence (“AI”), threatens the 

place of humans in the legal sphere, most notably within the 
field of arbitration law. More specifically, the discussion 

unfolds into increased reliance on predictive justice tools to 

grant awards, and the challenges such reliance poses in 
terms of efficiency, confidentiality and control of 

proceedings.  

This paper is a relevant inquiry as it creates a space to stop 
and take heed of the rapid technological reforms the world is 

undergoing today. It takes a balanced view of the changes 
and the benefits they bring, but advocates for a traditional, 

humane approach to arbitration, with a view to continually 

uphold principles of equity and fairness. It is an attempt to 
remind oneself of the value of the human legal consciousness, 

and the perils of over-mechanization of legal services. 
Although present literature discusses the viability of robots 

as arbitrators, it does not offer a definitive stance. An attempt 

to offer such a stance has been made in this paper.  
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Introduction 

The word disruption is used liberally and frequently in today's 

dynamic commercial environment. Principally used to connote 

any pioneering business innovation within an existing 

framework1, a ‘disruption' is a rite to passage to a new way of 

doing things. This is accompanied by several positive changes. 

This is because it obviates an intermediate actor or process that 

imposes economic or time constraints, on remaining actors in the 

chain. Consider Jeff Bezos of Amazon, for example, the largest 

online retail platform today. What Bezos essentially did through 

his business model was to innovate and provide the same goods 

and services as physical retail outlets, but on a larger scale, at 

better costs and most importantly, at the convenience of the 

consumer's click.2 More recently, Amazon has been developing 

Prime Air, a delivery system that will use remote-controlled 

robotic vehicles to transport goods from the Company's order 

fulfilment centres to the consumers.3 The use of robotics to 

facilitate ease of business is however not limited to giants like 

Amazon, but is gradually being adopted as a way of life in 

countries such as Japan with the largest elderly population in the 

world. Between 2010 and 2025, the number of Japanese citizens 

is likely to rise only by 7 million.4 This leaves a considerably low 

percentage of the population available and able to join and 

actively contribute to the workforce, which is further 

compounded by strict immigration laws dissuading a foreign 

labour force.5 However, Japan has found a solution to the thin 

labour supply within eldercare and personalized services through 

robotic nursing aides. Japanese researchers are also endeavouring 

to provide a more humane touch to these robo-nurses, indicating 

a possible overtake of human nurses, who would pride 

themselves on their ability to empathize and nurture. 1 

                                                 
1  Airini Ab Rahman, Emerging Technologies With Disruptive Effects: A 

Review, 7 PERINTIS eJOURNAL 111, 112 (2017).  
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The question that begets an answer is thus, whether this degree 

of disruption has hit law and the legal services industries yet. 

Although such heavy reliance on Robotics and Artificial 

Intelligence ("AI") has not penetrated this historically human-

dominated profession, manual performance of mechanical tasks 

such as contract drafting and case management has been 

substituted in favour of smart contracts and e-discovery, among 

other facilitative AI technologies.6  

In the field of arbitration particularly, Online Dispute Resolution 

(“ODR”) and online hearings7 have worked to increase the 

expanse of arbitration to reach lower-value disputes in a 

transnational sense. This is a positive shift as traditionally, parties 

to arbitration with deep pockets often take recourse to it due to 

high costs, which acts as a dissuader to parties with lower 

disposable resources. Some argue that with time, given the 

pervasive role that robots and other interactive technologies are 

playing in our lives it is, but, inevitable that robots will be 

accorded the role of arbitrators.8 Nonetheless, several scholars 

and ethics researchers argue against this proposition. They place 

a higher value upon the human consciousness, human self-

awareness9 for legal considerations of equity and due process.10 

                                                 
2  John F. Furth, Why Amazon And Jeff Bezos Are So Successful At Disruption, 

ENTREPRENEUR INDIA, (Oct. 13, 2018, 10:04 AM), 

https://www.entrepreneur.com/article/312481.  
3  Margaret Rouse, Amazon Prime Air Drone, TECHTARGET, (Oct. 13, 2018, 

10:06 AM), https://internetofthingsagenda.techtarget.com/definition/ 

Amazon-Prime-Air-drone.  
4  ALEC ROSS, THE INDUSTRIES OF THE FUTURE 15 (Simon & Schuster 2016) 
5  Id. at 16. 
6  The future of arbitration: New technologies are making a big impact — and 

AI robots may take on “human” roles, HOGAN LOVELLS PUBLICATIONS, 1, 1 

(2018).  
7  United Nations Commission On International Trade Law, UNCITRAL 

Technical Notes on Online Dispute Resolution, UNCITRAL, (Oct. 14, 2018, 

11:48 AM), http://www.uncitral.org/pdf/english/texts/odr/V1700382_ 

English_Technical_Notes_on_ODR.pdf.  
8  Supra note 6, at 3. 

https://www.entrepreneur.com/article/312481
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This paper will be divided into three parts. Part I will trace and 

identify the various technological developments in the field of 

arbitration with exclusive reliance on AI, and particularly the 

proposition of predictive justice.11 Part II will weigh the benefits 

of and challenges to such a proposition concerning efficiency, 

confidentiality, and control of proceedings.12 Part III will argue 

for arbitration as a primarily human activity, with emphasis on 

legal considerations of the definition of arbitrators along with 

ethical considerations of human consciousness and equity.13 2  

PART I 

The advent of information technology has occurred both in 

offline as well as online arbitration. Computers although first 

invented in 1822 by British mathematician Charles Babbage, have 

undergone significant development. Today, their elementary 

frameworks albeit in sophisticated forms, often incorporate 

complementary technologies such as robotic engineering.14  

Offline arbitration or traditional arbitration utilizes technologies 

available or operable online and applies it to the pre-existing 

framework. These technologies include transmitting messages or 

files, video conferencing, handling and managing documents 

along with tracking the transfer of documents.15 However, the 

relationship between ODR and technology is much deep-rooted. 

Conventionally used to resolve online trade disputes between 

traders such as eBay16, ODR remains one of the critical links 

                                                 
9  Steven Goldberg, Artificial Intelligence and the Essence of Humanity, NYU 

PRESS, 151, 171 (1994).  
10  Gabrielle Kaufmann-Kohler and Thomas Schultz, The Use of Information 

Technology in Arbitration, KLUWER LAW INTERNATIONAL, 5, 35 (2005). 
11  Supra note 6, at 2.  
12  Supra note 10, at 39.  
13  Supra note 9, at 173. 
14  Computer Hope, When Was the First Computer Invented, COMPUTER HOPE 

(Oct. 14, 2018, 11:07 AM), https://www.computerhope.com/issues/ 

ch000984.htm.  
15  Supra note 10, at 9.  
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between information technology and arbitration17 due to its 

efficiency and further capitalization on existing technologies for 

offline arbitration. The resolution of not only e-commerce 

disputes, but also small disputes, especially when they involve 

rather large distances between the parties, or even different 

countries of residence is a critical component of ODR. Thus it is 

not merely a by-product of e-commerce or even a set of tools that 

belong to the broader field of cyberspace law, but a change with 

potentially profound implications for the entire field of dispute 

resolution.18 However, for this paper, we shall focus not on the 

facilitative and locative functions of technology regarding online 

platforms and digitalization of document transfer, but the more 

substantive proposition of AI as a potential arbitrator19 in the 

years to come. This proposition represents a very apparent shift 

from reliance on AI to the replacement of humans, with its own 

bundle of costs and caveats. 3 

For this part, let us make a necessary reference to a widely debated 

and controversial litigation in the United States, titled the Loomis 

case20, which relied on algorithmic formulae to sentence a man 

attempting to flee an officer and operating a vehicle without the 

owner’s consent. The software titled COMPAS (Correctional 

Offender Management Profiling for Alternative Sanctions) was a 

“web-based tool designed to assess offenders’ criminogenic needs 

and risk of recidivism.” Through offender-related data, it focused 

on “predictors” that are known to affect recidivism among similar 

groups. Although the judge had not relied on the software 

exclusively, the decision certainly evoked questions regarding the 

use of software in adjudication.21 

                                                 
16  Supra note 7.  
17  Supra note 10, at 7.  
18  Id. at 7. 
19  Supra note 8.  
20  State v. Loomis, 881 N.W.2d 749, 66, 68 (Wis. 2016).  
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Comparing this methodology to arbitration, we would find that 

the concept of “predictive justice”22 is most akin to the 

methodology in Loomis.23  ‘Predictive Justice’ refers to algorithmic 

tools that use AI to analyse arbitration or court decisions in order 

to statistically derive probabilities about how the present case will 

be decided.24 Proponents of this wave of AI argue that a reliance 

on such tools would necessarily increase the rate of accuracy and 

make arbitration a party-friendly dispute resolution process, 

eliminating hindrances to awards caused due to delay, such as by 

manual document analysis. However, before we accept this 

change embellished in the promise of accuracy and efficiency, we 

must ask ourselves, is accuracy the end goal? Further, what is it 

that an arbitrator must consider during such proceedings? If 

arbitration had been a necessarily precedent bound mechanism, 

such as is common law; the trend analysis of such predictive tools 

would point the arbitrator in the right direction. However unlike 

common law, cases in arbitration proceedings have only 

persuasive value.25 4 

Statistical references and predictions risk relegating the subjective 

element of cases- that is the fact matrix to a secondary 

consideration, and thus sole reliance on such tools jeopardizes 

further natural justice considerations like audi alterem partem.26 If 

anything, the hierarchy should be reversed to accord predictive 

justice tools at a level of final reference, with unbinding value. 

This reversal would allow the arbitrator to prefer subjective 

considerations of the present case, and if necessary, grant an 

                                                 
21  Joe Forward, The Loomis Case: The Use of Proprietary Algorithms at 

Sentencing, STATE BAR OF WISCONSIN, (Oct. 14, 2018, 12 PM), 

https://www.wisbar.org/NewsPublications/InsideTrack/Pages/Article.aspx?

Volume=9&Issue=14&ArticleID=25730.  
22  Supra note 11.  
23  Supra note 20.  
24  Supra note 11. 
25  Gabrielle Kaufmann-Kohler, Arbitral Precedent: Dream, Necessity or 

Excuse?, 23 ARBITRATION INTERNATIONAL, 357, 358 (2006). 
26  Supra note 10, at 35.  

https://www.wisbar.org/NewsPublications/InsideTrack/Pages/Article.aspx?Volume=9&Issue=14&ArticleID=25730
https://www.wisbar.org/NewsPublications/InsideTrack/Pages/Article.aspx?Volume=9&Issue=14&ArticleID=25730
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appropriate award irrespective of such trend analysis. The next 

part will engage in a comparison of the pros and cons 

accompanying such tools. 

PART II 

If we were to track recent global trends, we would notice that 

whenever any massive technological, ideological or political 

change is proposed, there are always dissidents and proponents 

that rise - who either aggravate the perils of adoption of such 

change or advocate for its dire need. This is because no such 

change occurs in a vacuum and thus must necessarily complement 

other sectors. The same holds for tech-disruption in arbitration 

as well, although the concept of predictive justice tools is not 

exclusive to it. Apart from the Loomis case, several federal courts 

in the US have begun resorting to predictive justice. However, 

these predictions are still made by human actors. Here, predictive 

decision-making, as opposed to normative decision-making is 

resorted to when a legal issue has not been definitively addressed 

by the nation's highest court, and a resort to this is an extra 

measure.27 5 

Several benefits arising from predictive justice have been 

identified, including regulatory simplification, decision-making 

consistency, aggregation of diverse preferences and insulation 

from external influence.28 For this paper, we shall place our focus 

on the latter two. Let us consider aggregation of preferences first. 

Advocates for predictive justice argue that the risk of poor 

judgment by a single decision-maker is dealt with more effectively 

when decisions are taken in groups. This is because the risk of 

deviation is minimized due to group conferment or deliberation.29 

Although this argument may hold in cases where all decision-

makers are human, it would fall almost instantaneously if such a 

                                                 
27  Michael Abramowicz, Predictive Decisionmaking, 92 VIRGINIA LAW 

REVIEW, 70, 72 (2006).  

28  Supra note 27, at 80-90. 
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decision-maker were non-human, that is a robot. Unless such a 

robot were capable of replicating a human consciousness, or at 

least a similar degree of social intelligence30, no such conferment 

would be possible, and would thus be a deviation by default, 

assuming it be a sole arbitrator or panel of such arbitrators.  

Let us now consider the advantage of eliminating external 

influence. External influence typically refers to influence 

exercised by non-institutional actors such as interest groups with 

private interests in the matter.31 Such interests are often conveyed 

and fulfilled through the most widespread form of influence – 

bribery.32 However, these influences are still traceable back to the 

beneficiary of such favourable decisions. They are still external. 

However, with the shift to robots, or AI assisted technologies that 

are brimming at the surface, these influences and control 

mechanisms may, very efficiently, be internalized within the robot 

through programming, which will be near impossible for a 

layperson to identify in a decision. On the other hand, it could 

also be argued that robotic arbitrators would provide a more 

objective analysis, helping to eliminate internal influence by 

regular arbitrators that may manifest in the form of corruption or 

bias.6 

A resultant challenge that arises is due process difficulties of 

proceedings and confidentiality breaches of documents. 

Confidentiality particularly raises increased practical issues in an 

IT context, because of the extreme ease with which documents 

can be copied and transmitted, and because entire video 

conferencing sessions can be easily recorded.33 As regard to 

arbitrators, the duty of confidentiality is imposed only in some 

jurisdictions. In Switzerland, arbitrators are bound by a duty of 

                                                 
29  Supra note 9. 
30  Id.   
31  Id.  
32  Supra note 27, at 30. 
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confidentiality, which derives from their contractual relationship 

with the parties. In other countries, such as England and 

Germany, specific provisions allow dissenting opinions by 

arbitrators, which might otherwise be regarded as a breach of the 

confidentiality obligation imposed on the arbitration tribunal.34 

However, the matrix of rights and duties35 can only be imposed 

upon those governed by law, a prerequisite to which is being given 

legal status by law. Subsequent ethical considerations, which may 

arise, is who we define as a legally governable subject, under 

various forms of government, be it liberal democracies such as 

the United States or theocracies such as Saudi Arabia. This is a 

challenge that will be addressed in the final part, which will argue 

against such legal status to robots.7 

PART III 

The concept of a person in law is inclusive. As opposed to a 

conventional understanding of a person to mean a natural person, 

the legal status of personhood is also accorded to corporations 

and companies incorporated under company law in most if not 

all countries. Some nations welcome robots into this definition 

with open arms. Saudi Arabia for instance, granted citizenship to 

a humanoid robot Sophia in 2017.36 Although this grant came 

ahead of a foreign investment initiative, what is relevant here is 

the intent to perceive robots at par with humans. While some may argue 

this is but a logical step in the rapid global economic trajectory, 

others raise ethical considerations against this inclusion.  

Greater is the apprehension for ethics scholars within the legal 

field, and these apprehensions are well placed. Adjudication, 

mediation, arbitration, and all other dispute resolution 

mechanisms are necessarily human endeavours. They require a 

                                                 
33  Supra note 10, at 40.  
34  Supra note 32.  
35  Joseph William Singer, The Legal Rights Debate in Analytical Jurisprudence 

from Bentham to Hohfeld, WIS. L. REV., 975, 986-87 (1982). 
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degree of social intelligence, deliberation, and self-awareness that 

is quintessentially human. It is the result of experiential learning, 

which may be akin to observed behaviour, or Natural Language 

Processing (NLP) in robots.37 Even assuming that this observed 

behaviour of human conduct and consciousness could be 

inculcated within AI, what about discretionary agency? There are 

often saturation points in almost all-legal decision making that 

reach a deadlock, where precedents and analysis can only assist so 

much. It is at this point that the decision-maker must exercise 

independent judgment, removed from statistical or mathematical 

predictions. It is at this juncture that the decision-maker must take 

into account principles of equity and fairness, to be accepted only 

if emanating from human consciousness.8 

As humans, we view efficiency as an indicator of competency, and 

thus naturally often feel compelled to trust the OS (Operating 

System) of our computers or accept what personal assistants like 

Alexa may suggest. However, speed is not necessarily 

synonymous to accuracy. And further, accuracy is not the goal, as 

the question then arises accuracy against what? 

Legal decision-making is not a predictive exercise where the 

consistent preciseness of a decision is being measured against the 

last. Although we must take heed of the changing technological 

landscape within which we will arbitrate, several conservative 

perspectives denote that legal decision-making must remain the 

                                                 
36   Sophia The Robot Gets Saudi Citizenship, THE ECONOMIC TIMES, (Oct 15, 

2018, 11:02 AM), https://economictimes.indiatimes.com/news/science/ 

sophia-the-robot-gets-a-saudi-arabian-citizenship/first-ever-robot-

citizen/slideshow/61355634.cms.  
37  Daniel Jurafsky and James H. Martin, Speech and Language Processing 

 An Introduction to Natural Language Processing, Computational Linguistics 

 And Speech Recognition, PRENTICE HALL SERIES IN ARTIFICIAL 

INTELLIGENCE, (Oct 16, 2018, 11:30 AM), 

http://www.deepsky.com/~merovech/voynich/voynich_manchu_reference_

materials/PDFs/jurafsky_martin.pdf.  

 

 

http://www.deepsky.com/~merovech/voynich/voynich_manchu_reference_materials/PDFs/jurafsky_martin.pdf
http://www.deepsky.com/~merovech/voynich/voynich_manchu_reference_materials/PDFs/jurafsky_martin.pdf
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reserve of humans. Although technological advancements 

provide a plethora of benefits such as speed, efficiency, value 

innovation and consistency, the major challenge is delineating 

regulatory frameworks, and more specifically the area of law that 

would predominantly govern robotic arbitration. As opposed to 

human intelligence,  

AI follows an exact, pre-programmed route to arrive at a decision, 

whereas legal deliberation is a fundamentally intuitive process. 

However, others would argue that intuition is really just pattern 

recognition, and what robots would be undertaking would be a 

more reliable and sophisticated form of pattern recognition.  

Nonetheless, a review of natural justice principles would 

necessarily refute any potential or achieved sophistication. Legal 

tenets such as fairness, and the very agency of the arbitrator must 

be placed as the highest priority. Although arbitration efficiency 

should remain a goal we seek to achieve, it should not come at a 

cost that undermines the fundamentals of adjudication.  
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